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 One of the more significant changes in the ETA 9089 is the assignment of 
responsibilities and relationship of agents and attorneys involved in the process of labor 
certification. The ETA 9089 contains an internal notice of representation, supplanting the 
need for a separate G-28 type document, which DOL believes would have interfered with 
the planned electronic filing system. The only signatures required on the ETA 750 were 
those of the employer and the alien, but the new PERM forms require signature and 
attestation requirements from the attorney or agent, although, as in the former 
regulations, the weight of responsibility for the accuracy of the PERM application 
remains with the employer  
 
 The DOL arrangement differs substantially from Department of Homeland 
Security (DHS) rules of representation for attorneys and representatives. Attorneys and 
representatives appearing on behalf of aliens in DHS matters are governed by regulations 
at 8 CFR § 292, “Representation and Appearances.” The regulations are extensive and 
list who may represent individuals in removal proceedings and appearances before the 
Service. The list includes attorneys, law students, “reputable individuals,” accredited 
representatives of accredited organizations, accredited officials of the foreign national’s 
government, foreign attorneys and, as permitted by the Board, amicus curiae. The 
regulations also include rules of professional conduct and procedures for expulsion 
suspension, censure, or other disciplinary sanctions imposed by the Board, along with 
rules for notices of appearance, withdrawal, and substitution of counsel. 
 
 In addition, the Immigration and Nationality Act has a specific provision at§ 
274C(e)66 which provides criminal penalties for failure of an attorney or representative to 
disclose his or her role as a preparer of a false application for immigration benefits when 
the preparation is done for a fee or other remuneration. 
 
 The PERM regulations, however, have not chosen to include provisions similar to 
those in 8 CFR § 292, nor do they include a disciplinary procedure. In its supplementary 
information to the new rule, DOL said it chose to maintain its “long standing practice of 
allowing representation by “attorneys and agents,” without further discussion. The DOL 
also decided not to follow the DHS policy requiring a separate notice of appearance by 
the attorney or agent. Instead, the employer is identified in Section C and the agent or 
attorney in Section E of the 9089. 
 
 The ETA also requires a “Declaration of Preparer” in Section M: 
 

                                                 
66 8 USC § 1324c(e). 
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 “...I hereby certify that I have prepared this application at the direct request of the 
employer listed in Section C and that to the best of my knowledge the information 
contained herein is true and correct...” 
 
and a confirming declaration by the employer in Section N: 
 
 “...I hereby designate the agent or attorney identified in Section E (if any) to 
represent me for the purpose of labor certification and, by virtue of my signature in Block 
3 below, I take full responsibility for the accuracy of any representations made by my 
agent or attorney.” 
 
 Thus, agents and attorneys are categorized as “preparers” and must attest, 
indirectly, that they represent the employer. The attorney and agent are further attesting 
that to the best of their knowledge, “the information contained herein is true and correct.” 
This is a step beyond DHS’ requirement, for example, on the I-129: 
 
 “I declare that I prepared this petition at the request of the above person [the 
employer] and it is based on all information of which I have any knowledge.” 
 
 Of course, the attorney or representative signing the I-129 is subject to the 
sanctions of 8 CFR § 292, however, the threat of criminal prosecution under INA § 
274C(e) can arise only if the preparer does not sign the I-129. The attestation of the 
preparer in Section M of the ETA 9089 is in stark contrast to the responsibilities of the 
preparer of an ETA 750, which required no signature and no attestation. 
 
 The remainder of the preparer declaration in Section M of the ETA 9089 is an 
acknowledgement of the consequences of his or her signature: 
 
 “...I understand that to knowingly furnish false information in the preparation of 
this form and any supplement thereto or to aid, abet, or counsel another to do so is a 
federal offense punishable by a fine, imprisonment up to five years or both 67(18 USC 2, 
1001).” 
 
 The second half of employer’s certification in Section N is similar but more 
extensive, and to a certain extent contains responsibility for the work of the preparer: 
 
 “I declare under penalty of perjury that I have read and reviewed this application 
and that to the best of my knowledge the information contained therein is true and 
accurate. I understand that to knowingly furnish false information in the preparation of 
this form and any supplement thereto or to aid, abet, or counsel another to do so is a 
federal offense punishable by a fine or imprisonment up to five years or both.” 
 

                                                 
67 18 U.S.C. § 2, 1001. 
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 The relationship envisioned by the Department of Labor between the attorney / 
agent preparer and the employer is interdependent. The attorney or agent must be 
working at the behest of the employer, and the employer must attest that it has given the 
attorney or agent accurate information and that its representative has read and reviewed 
the completed application and that it is accurate. 
 
 There is a difference, however, between the responsibility owed by the attorney to 
the employer and the responsibility owed by an “agent.” The attorney, by attesting that he 
or she has “prepared this application at the direct request of the employer listed in Section 
C” is, with respect to his representation of the employer, bound by the ethical 
requirements of the Rules of Professional Conduct. An attorney may not rely solely upon 
the attestations of the employer in Section N that it takes “full responsibility for the 
accuracy of any representations” made by the preparer, but must be independently able to 
attest that “to the best of my knowledge the information contained herein is true and 
correct.” 
 
 The PERM regulations requiring the preparer to attest to his or her belief in the 
accuracy of the application and knowledge of the penalties for providing, or assisting in 
the provision of, false information in the application is a substantive change in the role of 
the attorney. It forces the attorney / preparer to specifically represent the employer and 
thus creates a client responsibility role, with the ensuing ethical responsibilities. The issue 
of joint representation may be a necessary addition to the attorney’s role in some 
circumstances. While it is not necessary to represent both the employer and alien, and 
may not be wise to do so, it may be unavoidable in some instances. In addition, the 
signature and attestation point to a need for the attorney to exercise due diligence and 
independently ensure that the terms and conditions of the ETA 9089 are accurate. 
 
There is an additional question in Section M for the preparer, to be answered “yes” or 
“no.” 
 
“Was the application completed by the employer?” 
 
 If the employer designated an attorney or agent in Section E, but prepared the 
ETA 9089 itself, there would be no attestation required by an attorney or agent. Would 
then the employer’s statement in Section N that it takes “full responsibility for the 
accuracy of any representations made by my agent or attorney” of necessity refer to 
representations made in the course of the PERM application but outside the ETA 9089, 
such as during an audit? 
 
 As in the prior regulations, the PERM regulations at section 656.10(3) provide 
limits on the representation of an agent or attorney, whether for the employer or the alien. 
The definitions at 656.3 of “agent” and “attorney” have not changed, nor have the general 
instructions at section 656.10, which serve as the rules of representation for agents and 
attorneys involved in the PERM process. Section 656.10(b), “Representation,” still 
requires that the employer must identify any attorney or agent and take full responsibility 
for the accuracy of any representations made by the attorney or the agent. In addition, as 
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in the former regulations, an agent or attorney representing the alien may not be involved 
in recruitment, unless the agent or attorney is the employer’s representative, and then 
only if he or she is the person who “normally interview or considers, on behalf of the 
employer, applicants for job opportunities such as that offered the alien but which do not 
involve labor certifications.” In addition, as in the prior regulations, individuals under 
suspension or disbarment from practice in any court, including proceedings in DHS or 
EOIR, will not be permitted to act as an agent or attorney for the employer or the alien. 
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